New income and asset rules for
working disabled persons

Did you know that your working
disabled clients who are on a Medicaid
waiver program, such as iBudget, Long-
Term Care, Familial Dysautonomia, or
Model programs, can now own more than
$2,000 in countable assets and have more
than $2,523 in countable gross monthly
income? Under the Working People with
Disabilities program, an individual on
a Home and Community-Based Ser-
vices (HCBS) waiver who is disabled
and working can have up to 550% of
the federal benefit rate (FBR) or $4,626
in countable gross monthly income and
up to $13,000 in countable assets." An
eligible couple can have up to $9,252
in countable gross monthly income and
up to $24,000 in countable assets.? Also,
according to 1640.0205 of the DCF
ACCESS Policy Manual, the asset limits
exclude “a retirement account recognized
by the Internal Revenue Service.” Accord-
ing to the Florida Agency for Health Care
Administration’s (AHCA) frequently asked
questions (FAQs), to qualify the individual

or couple:

1. mustbe enrolled in the iBudget Waiver
(Developmental Disabilities Individual
Budgeting Waiver), the Long-Term
Care Waiver, the Familial Dysautono-
mia (FD) Waiver, or Model Waiver4;

2. be 21 years of age or older; and

3. have their increased assets and income
be due to earned income through paid
employment.’

How to apply or remain eligible for the
Working People with Disabilities program
and take advantage of the increased income
and asset limits depends on whether the
individual receives Supplemental Security
Income (SSI). If the individual or couple
receives SSI, they should report changes in
employment and/or increased earnings or
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assets to the Social Security Administra-
tion (SSA) through the standard reporting
process.® If the individual or couples does
not receive SSI but is enrolled in a waiver
program or is applying for a waiver pro-
gram, then they should report changes in
employment or increases in income or as-
sets to the Florida Department of Children
and Families (DCF) through the standard

reporting process.”

By way of history, in 2019 the Florida
Legislature in its General Appropriations
Act bill passed the Working People with
Disabilities legislation.® According to the
bill, AHCA was directed to seek federal ap-
proval for a waiver, state plan amendment,
or other federal authority for a program
called Working People with Disabilities,
which would allow “an increase to the
monthly income limit up to 550 percent
of the [FBR] for individuals with earned
income through paid employment.”
Additionally, the bill stated that single
individuals could have “cash assets ... up
to the amount of $13,000” and couples
could have up to $24,000." Finally, the
bill stated that the “participants [can] have
a retirement account recognized by the In-
ternal Revenue Service.”"! The original lan-
guage seemed to indicate that this program
would be for adults with “developmental
disabilities”;'* however, later versions of the
program rules in the proposed amendment
to the Florida Administrative Code and the
DCEF ACCESS policy manual do not men-
tion the requirement that the individual
have a developmental disability."?

The first iteration of this legislation was
found in the 2018 General Appropria-
tions Act bill, which ordered AHCA to
seek federal approval for the program after
providing a report on the estimated costs
to the Medicaid program and the status of
the federal approval.* In response, AHCA

issued a report entitled “Working People
with Disabilities” (dated November 30,
2008)." In Section I of the report, AHCA
noted that the intent of the request from
the Florida Legislature was to “explore
potential options to enable certain groups
of individuals to work and maintain access
to Florida Medicaid coverage.”'® Another
interesting element of the report is that
AHCA acknowledged that “[m]aintaining
gainful employment is considered an im-
portant aspect of adult life,” but yet “many
people with disabilities are unemployed
or underemployed.”"” The report quoted
statistics from the United States Depart-
ment of Labor that in 2017, “only 19% of
people with disabilities were employed”'®
and in Florida, 33% of people with dis-
abilities were employed."” Moreover, the
report noted that people with disabilities
earn less than those without disabilities.”

In its report to discharge its mandate,
AHCA evaluated the following three op-
tions and issued recommendations:

1. “submit a state plan amendment
to ‘disregard’ certain specified in-
come sources determining Medicaid
eligibility” whereby it would “waive
certain income and resource rules for
individuals receiving services through
home and community-based services
waivers and allow it to increase the
monthly income limit above 300%
of the [FBR];”

2. “increase utilization of Miller Trusts/
Qualified Income Trusts” for those in
HCBS programs; or

3. “implement a Medicaid Buy-In pro-
gram” and allow individuals to pay
a premium and have it be enacted
either through the Federal Balanced
Budget Act or the Federal Ticket
to Work Incentives Improvement
Act.”
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When evaluating Option 1, to submit
a state plan amendment to apply income
disregards, AHCA analyzed two differ-
ent proposed income increases, 400% of
the FBR and 500% of the FBR, which
in 2018 equaled $3,000 per month and
$3,750 per month, respectively.”? AHCA
noted that setting the rate at 500% of
FBR “would provide the ability for an
individual to work more hours and/or
at a higher paying position than the first
approach.” To implement this option,
AHCA reasoned that the State of Florida
can “apply income disregards in several
different ways”; however, to effectuate the
intent of the Working People with Dis-
abilities program, DCF would only allow
these earned income disregards for people
applying for waivers and those “who have
increased income due to employment, as
opposed to other sources, such as Social
Security, unemployment benefits, gifts,
etc.”** AHCA estimated that this method
would affect approximately 13,397 people
who are enrolled in HCBS programs,
including approximately 2,200 people on
the iBudget program and 11,197 who are
receiving services through the Long-Term
Care waiver.” At the time of the report,
AHCA noted that the total maximum
number of people who could enroll in
iBudget was 40,818, in the Long-Term
Care program was 70,702, and in the
Familial Dysautonomia waiver or Model
waiver was 35.% Finally, AHCA opined
that the costs to the State of Florida to
implement this specific change would be
about $160,000 and would take about
one year to obtain the necessary federal

approval.”

For Option 2, ACHA described how
Miller Trusts or qualified income trusts
(QITs) typically work for applicants who
have too much income to qualify for the
Institutional Care program, Institutional
Hospice, Program of All-Inclusive Care
for the Elderly, or HCBS.?® AHCA
acknowledged that applicants whose
income is too high may already use
QITs to obtain eligibility.”” Then AHCA

listed certain considerations, such as, it

would not be expensive for the State to
implement this program; however, that
applicants who use a QIT do not enjoy
the benefits of the additional income and
would thus not be able to effectuate the
purpose of the program, which is to al-
low working people with disabilities to
increase their income yet still be eligible
for Medicaid.* Additionally, AHCA stated
that applicants who use a QIT undergo
a burden due to the legal and technical
requirements of establishing the QIT and
providing proper trust administration and
funding.’’ AHCA noted that this option
would not require federal approval and the
cost to implement would be low as they
could use existing resources.” For evaluat-
ing the impact on the targeted population,
AHCA once again observed that this
option may affect approximately 13,397
applicants thatare currently employed and
on the iBudget waiver or are ages 18 to 64
and on the Long-Term Care waiver.** The
report then stated that in June 2018, there
were 6,752 QITs being used for eligibility
purposes of which only 1,553 or 23% were
for recipients of HCBS programs.

Regarding Option 3, where eligible
individuals could buy-in to Medicaid,
AHCA remarked that if the buy-in is
promulgated, then not only working dis-
abled people who are on HCBS waivers
could participate, but “all working people
with disabilities would be eligible to buy-
in” because in order to increase limits for
working people with disabilities, Florida
would have to add a Medicaid eligibility
group to the State Medicaid plan or to
its HBCS waivers, which would increase
the number of people eligible for Florida
Medicaid.** AHCA was unable to calculate
the fiscal impact; however, AHCA was able
to state that there would be increased costs
to update the ACCESS Florida computer
system, train staff, hold fair hearings, and

The Practice Resource Center
of The Florida Bar

LEGAL(W/ |

pay for medical care for the new recipi-
ents.” Finally, AHCA noted that it would
require at least two years to implement a
Medicaid buy-in.*

Ultimately, AHCA recommended
submitting a state plan amendment with
income disregards as the most effective
method to implement the Working People
with Disabilities program.”” AHCA “deter-
mined this to be the most direct path to
implement the program” while at the same
time having a low fiscal impact on the State
and the least administrative burden on the
individuals receiving HCBS services.*®

In terms of proper rule-making author-
ity, DCF issued a Notice of Development
of Rulemaking on April 30, 2021, where
it proposed to “amend rule 65A-1.712,
EA.C. to codify federal requirements,
codify a waiver group’s resource limits,
and clarify federal guidance regarding
SSI-Related Medicaid Resource Eligibil-
ity criteria.”” Along with amending rules
regarding the use of pooled trusts for
those over age 64, the amendments would
have amended 65A-1.712(1)(g) regarding
HCBS programs, to add a new subsection
(1)(g) 2, which stated “[i]ndividuals quali-
fying under Working People with Dis-
abilities cannot have countable resources
exceeding $13,000 [and] [i]ndividuals
can exclude one Individual Retirement
Account (IRA) recognized by the Internal
Revenue Service.” Also, the amendment
would have added new subsection (1)
(g)3, which stated “[clouples qualifying
under Working People with Disabilities
cannot have countable resources exceed-
ing $24,000 [and] [c]ouples can exclude
one Individual Retirement Account (IRA)
recognized by the Internal Revenue Service
for each eligible spouse.”® As of February
11, 2022, Rule 65A-1.712 has not been
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amended and implemented; however,
Rule 65A-1.716 (5)(b) regarding Income
and Resource Criteria has been amended
to reflect the new income limits and as-
set limits.*! In addition, the definitions
in Rule 65A-1.701 have been amended
to define the term Working People with
Disabilities (WPwD) eligibility as “[t]he
increased income and resource limits al-
lowed to individuals aged 21 and older
with earned income and who are enrolled
in a HCBS waiver.”#

As a result of the implementation of the
Working People with Disabilities program,
income and asset levels have been increased
for those who work and are on an HCBS
waiver program such iBudget, Long-Term
Care, FD, or Model. Instead of asset lim-
its of $2,000 for individuals and $3,000
for a couple, the asset limits are $13,000
for individuals and $24,000 for couples.
Also, the individual is allowed to have one
retirement account that is not counted,
and spouses may each have one retire-
ment account that is not counted. These
welcome changes should allow applicants
and recipients to earn more money from
work and be more productive. It should
also allow more working disabled people to
qualify for Medicaid, who otherwise would

not have met the income limit.
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ate degree from Georgetown University in
Washington, D.C.
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